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Amnesty Internaticnal |s indebted to the many Indigenous organisations and
individuals who have generously shared their stories, perspectives and Insights
in the course of this research,
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FOREWORD Two and a half decades on from the Royal Commission into Abariginal Deaths
I Cusbody, our peopls are more likely than avar to be incancaratad

Mick Gooda

Abariginal and Toras Steail [slander

Social Justice Commissioner Ve need an approach that starts to address the underlying causes of crime and
slarts 1o divert resources away fram imgrisonment and into local commurnilies
This |5 a Justice reinvestmeant approach that suggests that both early Interveniian
and community responses are necessary to achieving long-term change

This |s particularly so for our Young people,

Qur mob meeds Lo be jn conlrol of this change, We know what works bes) for our
communities

| have been inspired by the courage of the Bourke community In tackling the over-
rapresantation of their young people in the justice systam This has besn & long,
difficult conversation, addressing the underlying issugs of health, education, jobs
And support far familias | slrongly advocate for his justice rainvastimenl approach

|'ve glen seen the transformative power of culture. In Redfern, the community takes
cara of young man who ware in frequent contact with the police ' Communily leadess
recently book some young men on-a five-day Intenslve bush camp with [ndigenous
mentors: Afterwards there was a ceramony welcoming those young men back to
cammunity. Instead of being made Invisible, they were embraced

It 15 time to work with our peaples in creating this urgently needed change, so that
1 Rtpeditibabwaior orgitesining and we e able to look after the precious resource that are our young people. Investing
i bor ing Alrikeal-wis ig-ren o ing-progean! in their developmant = socially, culturally, financially = s the way lo & baller fuiure
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INTRODUCTION

Kids have healthy, happy childhaods when they live in loving and nurturing communities.
[t's kids' connections with family and community that allows them to flourish,
and sets them up for a good |ife.

But government pollcies are separating Indigencus kids from their communities.
By iocking up Kids as young as 10, we are repeating our past mistakes and’
threatening our future as a fair, just and harmonious community,

This report finds many ways that the Australian Government can improve its efforts
to reduce the numbers of young Indigencus people incarcerated acrass the country.
The report sets out practical recommendations for the Australian Government,
including through ensuring Australia complies with international legal obligations,
and through ongoing federal funding to the many successful Indigenous-led
initiatives that keep young people in communities and on track.

The statistics

In 2013-2014, Indigenous young people were 26 times more likely to be In detention
than non-Indigenous young people. Aboriginal and Torres Strait Islander young people
make up just over 5 percent of the Australian population of 1O to 1 7-year-olds,
tut mare than half (59 per cént} of those in detention.®

The Abariginal and Torres Strait Islander population has more people n younger

age brackets than the non-Indigenous population.® In light of this, the National
Congress of Australia’s First Peoples noted in 2013 that "unless the rate of increass
in youth detention can be reduced, rates of incarceration across the Aboriginal and
Torres Stralt Islander population are likely to continue to increase into the future "®

The rates of Indigenous and non-Indigenous youth detention vary from one junsdiction
to another. Westem Australia, Gueensland and the Northern Temitory have, respectively,
the highest rate of over-representation of Indigenous youth in detention; the fastest-
growing rate of Indigenous youth detention; and the highest propartion of youth in
detention who are Indigencus, However as the graph below shows, changa is needed
throughout Australia, Most of the recommendations (n this National Overview apply
to all Australian states and territories.
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CASE STUDY: MARANGUKA JUSTICE REINVESTMENT INITIATIVE, BOURKE

At a community meeting in the New South Wales town of Bourke in 2013, local
Aboriginal leaders and young people articulated a vision for a more coordinated
and community-led approach to the problems facing their community.

Recognising that the local community was best placed to develop solutions to help
kids and families flourish, the Aboriginal leadership in Bourke developed a
comprehensive agenda for change. They named their strategy Maranguka, a Ngemba
Mation word which translates as ‘to give to the people’| "caring’ and 'offering help'.

The first priority of Maranguka is to reduce Aboriginal young people’s contact with
the criminal justice system. Starting in 2013, Maranguka has partnered with

Just Reinvest N3W and others to develop a watertight case for justice reinvestment
to be implemented in Bourke. They will then take that case for change to the

Mew South Wales Government for action.

As part of this justice reinvestment trial, made possible with philanthropic funds,
community members are now working with their young people and partners to
tackle some initial issues that contribute to young people’s involvemant with the
justice system,

The community is developing a driver licensing program and a program to support
people not to breach ball conditions. They are also consulting with stakeholders
about a warrant clinic to create support plans for young people who have committed
less serious offences, which will help them stay out of custody.

Together the Bourke community is creating a brighter tomorrow for (ndigenous Kids.

Too many of my community were being locked up. Kids were being taken away.
Families were being shattered, again and again ... And this was happening
despite the huge amount of money government was channelling through the
large number of service organisations in this town.

So we started talking together ... We decided that a new way of thinking and
doing things needed to be developed that helped our children. We decided it
was time for our community fo move beyond the existing service delivery model,
a model which had clearly failed.

Allstair Fergeson, Bouwks Abbazinal Community Warking Pary=

-
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THE AUSTRALIAN GOVERNMENT'S INTERNATIONAL HUMAN RIGHTS OBLIGATIONS

In Australia, each state and territory government Is responsible for its own laws,
policies and practices for dealing with young people accused of committing, or
convicted of, offences. However it is the Australian Government, as a signatory to
international human rights conventions, that bears ultimate responsibility for fulfilling
the rights of Indigenous young people in all states and territories.

In Australia there are state and temtory-based laws that breach mternational human
rights ebligations. The Australian Government should invalldate these laws, or work
with the states and ternitories to have them repealed.

Violations of the UN Convention on the Rights of the Chiid

The Convention on the Rights of the Child (CRC), which Australia has signed

and ratified, is the primary source for internationally-agreed children’s rights.
Under Intemational law, children (those under 18} have all fair trial and procedural
righis that apply toadults as well as additional juvenile justice protections,

The Committee on the Rights of the Child, which monitors State Parties'
implementation of CRC, noted 1n 2012 that Australia’s juvenile justice system
“requires substantial reforms for it to conform to International standards."”

AGE OF CRIMINAL RESPONSIBILITY

Across Australia children are held criminally responsible from just 10 years of age
despite the Committee an the Rights of the Child having concluded that 12 is tha
lowest internationally acceptable minimum age of criminal responsibility.

DETAINING CHILDREN WITH ADULTS

At the time of ratifying CRC, Australia made a reservation to Article 37(c) which
requires children to be separated from adults In prison, unless it is In the child's
test interests not to do o0 This reservation has been justified to detain children
with adult prisoners where separation Is not "considered to be feasible having regard
to the geopraphy and demography of Australia.”!" The Committea on the Rights of
the Child has repeatedly recommended that the reservation be withd rawn.

DETENTION CONDITIONS, NORTHERN TERRITORY

The Convention on the Rights of the Child states that every child deprived of thair
liberty must be treated with humanity, taking into account their age-specific needs.
Youth detention conditions in the Naorthern Territory do not appear to comply with’
these international human nghts standards, '

At the Alice Springs Youth Detention Centre young people are only separated from
the adult prisoners by a fence. Young people are taken to the visiting block at the
adult prisan to speak with visiters and are handcuffed on their way to and from the
visiting block

All of the young pecpie in detention in Darwin were transferred to a dilapidated former
adult facility at Berimah In December 2014, The previous government had planned
to demalish this facility because it was old, in'a poor state of repair and had an
“inappropriate and outdated design.”** Legal representatives have stated that the
facilities are inappropriate for young peaple '

NO NATICNAL MECHANISM TO INVESTIGATE VIOLATIONS IN DETENTION

The Committes on the Rights of the Child has commented that Australia needs

"an effective mechanism for investigating and addressing cases of abuse at
[Australia's| youth detention centres."*® The Optional Protocol to the Convention
Against Torture provides an avenue for doing o and should be ratified by Australia.'®
Australla should also sign and ratify the Third Optional Protocel to the Convention.
on the Rights of the Child, which establishes an individual complaints mechanism
for children.*’

The Juvenile fustice system of
fAustralial still requires substantial
mforms for §f fo.conform io
infernational standards.
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Redueing Incarceration rafes
Is going 1o take commitmernt.
action and coordination from
all Australian governmerts,

Stanrs Eartly, NATSILE Chal e
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MANDATORY SENTENCING, WESTERN AUSTRALIA

TheWestern Australian Criminal Code Act 1913 (WA) requires magistrates to impose
mandatory minimum sentences on young offanders ina number of circumstances.
This directly contravenes CRC, which states thai detention for those under 18 must
only be as a measure of last resort, and that all sentences, first and foremaost, take
into account the best interests of the child. The Cammittes on the Rights of the Child
have recommended the laws be repealed. " Instead the Westem Australian Government
is in the process of extending mandatory sentencing.

MULTIPLES BREACH OF CRC, QUEENSLAND

Queensland treats 17-year-clds a5 adults in its criminal justice system. This is In
contravention to CRC, which states that these under L8 must be treated as children
in the eyes of the law. In 2012 the Committee on the Rights of the Child again
recommended that Australia remove 17-year-alds from the adult justice systemiin
Queensland. ' lgnering this recommendation, in 2014, the Queensland Government
amended Its Youth Justice Act 1992 (Qid) to require all 17-yearolds with six months
of more left of their santence to be transferred to adult jails. Thisis contrary to
Article 37{c) of CRC.

In 24314 the Cuesnsiand Govemment.introduced a furthier law which says that the court
must disragard the principle that detention be a last resort, in direct conflict with CRC.™

NEED FOR MORE BAIL ACCOMMODATION

Between June 2013 and June 2014 Indigenous young people were 23 times more
likely than their non-Indigenous counterparts to be in unsentenced detention.”
intemational human rights standards require that detention for persons awaiting trial
mist be the exception rather than the rule.*” However Indigenous young peaple are
often held in detention on remand simply due to a lack of suitable accommaodation
and support to comply with bail conditions,

Ending Indigenous incarceration together

The Australian Govemment currently plays a role in prometing pelicy reforms which
need coordinated action by all Austrlian governments. The Council of Austraiian
Governments (COAG) 5 the peak intergovernmental forum in Australla, and i the
primary mechanism through which the Australian Government can work with states
and temitones to reduce Indigenous youth incarcaration.

JUSTICE TARGETS

In 2008, COAG agread to six 'Closing the Gap’ targets relating to Indigencus |ife
expectancy, mfant mortality, eardy childhood development, education and empioyment.
Closing the Gap targets have improved data collection, caordination, and tracking

of efforts to address Indigenous disadvantage across all states and territories,

However despite much discussion, COAG has vet to adopt a Justice targst within
the Closing the Gap strategy.

The National Congress of Australia's First Peoples has consistently called for Justice
targets to be included in the Closing the Gap strategy.™ The Aboriginal and Torres Strait
Islander Social Justice Commissioners 2014 report also includés a recommendation
that the Australian Government revise its current position on targets as part of Closing
the Gap, to include justice targets to reduce Indigenous youth incarceration rates
and create safer communities through reduced rates of experienced violence, ™

BETTER DATA FOR BETTER SOLUTIONS

The Council of Australian Gevernments (COAG) alsa provides an avenue for federal,
state arid territory govemments to improve the coordinated collection and use of data
to reform the youth justice system.

There are many inconsistencies and gaps baetween states and temitories in collecting
data on centact with the youth Justice system. The inadequacy of this information

i% one of the barriers preventing policy makers from more effectively responding to
the ever-representation of Indigenaus young people in detention.



Justice reinvestment

The UM Committee for the Elimination of Racial Discrimination has recommended
that Australia "dedicate sufficient resources to address the social and economic
factors underpinning indigenous contact with the criminal justice system™ and
encouraged Australia to adopt "a justice reinvestment strategy."

Justice reinvestment re-directs money spent on prisons to community-based initiatives
which address the underdying causes of crime, thereby cutting crime and saving monay,

Indigenous lesders and community organisations have consistently highlighted

that more needs to be done to address the undedying factors that contribute to
Indigenous youth In detention through locally-designed early Intervention, prevention
and diversion programs.

Indigenous legal services

The current funding uncerainty, shortfalls and govemment cuts to spaciafised
Indigenous legal services mean that many Indigenous young people do not always
get the legal assistance they need ™

The Abonginal and Torres Stralt Islander Legal Services (ATSILS) and Family Violence
Pravention Legal Services (FVFLS) provide specialisad, culturaily tailored services
for Indigenous peaple, including young people. Numerous inquines have concluded
that both of these Indigencus legal services are significantly underfunded. =

In March 2015 the Australian Gaovemment revarsed cuts to the state and territory-
based ATSILS, which were to take effect from June 2015,

While the FVPLS heard in March 2015 that their funding will be maintained,
60 per cent of the FVPLS centres have anly been fundad for ong year.™

BETTER SOLUTIONS FOR FASD

Fetal alcehol spectrum disorders (FASDY) describes a range of impacts caused by
exposure to alcohal inthe womb. The consequences vary along a spectrum of
disabilities including: physical, cognitive, intellectual, leaming, behavioural, social
and executlve functioning disabilities, and problems with communication, motor
skills, attention and memory. I many cases the damage is not physically apparant
“but can ranifest itself in lifelong leaming difficulties and cognitive impairment.!™?

FASD presents a range of challenges which make contact with the criminal justice
systerm more likely.

There is cumantly ne official diagnostic teol which makes diagnosis difficult.
Diagnosis |5 essential in ensuring fair trials for people affected with FASD, The current
process for making diagnosis is also time consuming, wWhich can lead to young people
being held in detantion on rernand awaiting a diagnosis,

FASD i not formally recognised as a disability, so people affected by FASD and their
carers find it difficult to access adeguate funding and support. Community-designed
and led programs also lack the resources to provide early suppart to young people
affected with FASD, which is essential in ensuning their behaviour is dealt with early
in life and not as a criminal justice issue.

[ July 201 4; the Australian Government announced $9.2 milllon doflars to fund the
Mational FASD Action Plan. Amnesty [nternational welcomes this step, but notes that
the plan does not undertake to recognise FASD as a disability nor include budget to
assist the families of young people at risk of contact with the justice system.
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CASE STUDY: SARAH

Sarah® is employed-at a local Abonginal organisation in the Kimberley, and is
plannmg to start her own business. She attributes her promising future to her
Inm:yzment a5 a teenager with the Yiriman Project women's program.

Whe h was 15, she went out bush with the Yiriman Women's Program
for a we k whera she connected with her grandmother's country. She learped
about Il stories, songlines and to dance and sing,

The expeﬂencé-had a real Impact on Sarah and gave her a sense of belonging
and respect; she is on track for a bright future.

[ got out of it a sense of belonging. People say you find yourself more
when you enter your inner self. When | went out there | took a step
back and said, this is me, this is where family corme. from, my ancestors
walked this land, so | sort of folind myself. | find that a sense of
befonging gil Ve Wou a sense of respects

St has bian changyd FPhoto & (ngetie Tadros
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RECOMMENDATIONS FOR THE AUSTRALIAN GOVERNMENT

Legislate n order to sverride state and territory-based laws
that do not canferm with the Convention on the Rights of
the Child, Including by the Intraduction of legislation to
the effect that:

+  MNotwithstanding any state or territory law which
provides otherwise, in sentencing or considering a
bail application for any person up to and including
the age of 1 7, the court must observe the principle
that detention is a measure of last resor.

* Any state or territory law that requires the Imposition
of a mandatory minimum sentence on a child or young
person up to and Including the age of 17 is Invalid.

= Any state or territory law treats a person up to and
including age 17 as an adult for the purpose of
criminal prosecution is invalid.

* Any state or territory laws that treats a person below
the age of 1 2 as criminally responsible is invalid, and
the doctrine of goll [ncapax continues to apply to 12,
13 and ld-year-oids.

2

[mmediately withdraw the resercation to Article 37(c) of
the Convention on the Rights of the Child.

3

Ratify the Optional Protocol to the Convention Against
Torture (OPCAT) without delay, and create an independant
Mational Preventative Mechanism (NPM3 under the
guidance of the Subcommittee on the Prevention of
Torture (SFTY Allow bath the NPM and SPT access toall
places where paople are deprived of liberty, including
youth detention facilities.

4

Take immediate steps to become a party to the Third
Ciptional Prafocol to the Convention on the Rights of the
Child {en a communications procedurel,

5

Ensure that ongoing funding Is made available to 20 that
the managing and coordinating role played by the NATSILS
can continue, Ensute sufficient angoing funding is
available to continue the work Undertaken by the Family
Vielence Pravention Legal Service (FVPLS)

Waork with the state and territory governments to quantify
the lavel of unmet legal need currently experienced by
Indigenous young people and their families; and take
immediate steps to make up the shortfall in funding to
ensure that all young people facing criminal procesdings
are granted full access to legal assistance.

7

Commence work with all state and terrtory govermnments,
through COAG, to jdentify and address gaps in the
collection of standard and disaggragated data related to
youth contact with the justice systern. This should include
taking immediate steps to integrate information on arrest
and police diversion into the Juvenile Justice National
Minimur Data Set (1) NMDS) and batter link 1) NMD3
data with child protection and adult corrections data.

8

Work with the Western Australian and Northern Territory
gevernments to ensure that they previde JJ NMDS data‘in
the required standard format.

9

Begin a process, through COAG, to develop justice targets
to reduce |ndigenous youth detention rates and create
safer communities (through reduced rates of experienced
violance). Such targets should be developed in consultation
with Indigenous Peoples and their arganisations that
represent offenders and victims.,

10

Take a leading role, through COAS, to identify the data
required to Implement a justice reinvestment approach,
including by tasking a techmical body with assisting
states and territories and coordinate a national approach
to the data collection.

11

Wark with state and territory governments to ensure that
the adoption of a justice reinvestment approach accurs in
ciose consultation with Indigenous communities and
their representatives.

12

Recognise Fetal Alcohel Spectrum Disorders (FASD) asa
disability under the Mational Disability [nsurance Scheme
and on the Department of Social Services' List of
Recognised Disabilities.

13

Provide sufficient resources to Indigencus community-
decsigned and led (nitiatives to address the effects of
FASD to ensure that it is treated as a disability rather
than becoming a criminal justice issue.

14
Urgently finalise an official diagnostic togl for FASD.

15
Work with state and territory governments to identify
araas of unmet need for bail accammaodation. Fund
Indigenous commuunity controlled bail accammaodation
and support services to ensure that Indigencus young
people are nat hield in detention on remand solely due to
a lack of other opticns: Particular focus should be given
to young girls and boys in cut-of-home care, and those
with mental health issues and cognitive impairments,
inciuding those with FASD.

18

Work with the state and temitory governments to develop
youth bail legisiation requiring that pre-trial detention
shouid occur only as a last resort where there is a risk of
tilght or where releass would interferg with the
administration of justice. Under the uniferm youth bail
legislation, predrial detenticn should occur only after a
case-by-case assessment of necessity and propottionality.



CASE STUDY: NOWANUP

Kids flourish when they are with their communities, which is
why Aboriginal-led youth programs waork.

Eugene has worked with Aboriginal young people for nearly
10 years. Together with other Moongar Elders in the th
West of ¥ Australia, Eugene has run cultural knowledge
camps for Aboriginal young people as an alternative to detention.

The camps, at a property called Nowanup, helped boys
reconnect to themselves, their culture and community.

Kids come back from Nowanup happier, healthier, and with
a sense of belonging. But despite the program’s success,
Eugene is strugegling to find the funding to keep it alive.

g They learn the song and dance about respect
for self. They fearn the stories of their old
peaple that were the first caretakers of the
country ... They walk the trails that their old

. people Used totake young people on a long

time ago,.to'learn about respect for the land.

These young fellows then go back to support
their Elders in their own towns...The answers
are [n the fand ... The land canheal our
young peaple.
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